
"grandfather" Centrex Plus is unreasonable and discriminatory, a
clear violation of47 Us.c. § 251 (b)(l).

The majority made no findings regarding whether U S WEST's
proposed "grandfathering " ofCentrex Plus would constitute a
violation ofthe Federal Act's provisions which prohibit
discrimination, require wholesale rates for all services offered at
retail, andforbid the erection ofbarriers to entry. While the Act
does not require that US WEST's product line be forever frozen in
time, it does require that this Commission examine the withdrawal
of a service such as Centrex Plus, and consider whether that '
withdrawal is anti-competitive, discriminatory, imposes barrier to
entry, or is otherwise contrary to law or the public interest. No such
determination was made in the opinions andfindings entered by
the majority ofthis Commission, contrary to the requirements of
the Act.

I find that the Complainants in this matter presented evidence that
the U S WEST proposals to withdraw Centrex Plus service is
unreasonable, arbitrary, anti-competitive and discriminatory. The
formal Complaints ofMCI Telecommunications Corporation,
AT&T Communications of the Midwest, Inc., and McLeod
Telemanagement, Inc. should be sustained.42

B. The State Commissions In Oregon, Iowa, South Dakota, North Dakota,
Colorado, Utah, Minnesota, Wyoming, Washington, Arizona, And New
Mexico All Found The Exact Same Withdrawal Of Centrex By U S WEST
To Be Anticompetitive And In Violation Of Federal Law.

U S WEST first made its argument in support of Centrex withdrawal 'in Oregon. The

Oregon Public Utilities Commission rejected U S WEST's argument, stating that Centrex

withdrawal:

is inconsistent with ongoing efforts to open Oregon's telecommunications markets to
competition. U S WEST's proposal eliminates the opportunity for new reseUers to
purchase Centrex-type products and limits the growth of its current competitors.43

42 Nebraska Order, at 7-8 (dissent) (emphasis added, except as to failure to "examine"
in third paragraph, where emphasis is original).

43 In the Matter ofTransmittal No. 96-007-PL, a Price Listfiling relating to its Centrex
Plus and Centraflex 2 service, submitted by U S WEST Communications, Inc. (UTi 26). No. UT
126/UM 790, Order No. 96-067, slip op. 2 (Oregon P.U.c. March 7, 1996). While the Oregon
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As noted above, the South Dakota Public Utilities Commission has also rejected U S

Next, U S WEST tried its argument in Iowa. The Iowa Utilities Board rejected the

position ofU S WEST, concluding that:

22

South Dakota Order, at 4.45

44 McLeodUSA Telemanagement, Inc. v. US WEST Communications, Inc., Docket Nos.
FCU-96-1, FCU-96-3, slip op. at 8 (LUB. June 14,1 996).

[TJo permit U S WEST to not allow new customers the advantage
of this needed service in order to avoid the resale provisions o'fthe
Federal Telecommunications Act of 1996 would be detrimental to
the public interest. Ifthe Commission allowed U S WEST to
grandfather this needed service and not allow any new customers
its benefits while at the same time allowing existing customers the
benefits for an additional nine years, the Commission would have
failed to protect the public interest. 45

WEST's request to withdraw and grandfather its Centrex Plus service, finding:

US WEST's catalog changes restrict the growth potential of its
competitors and preclude others from competing just when
competitive options are becoming available. Since no other resale
options are currently available, the catalog changes control and
stop the efforts to provide a choice in local telephone service. The
effect is contrary to the development of competition in
telecommunications markets and therefore, contrary to the
legislative intent expressed in Iowa Code §476.95(2) (1995
SUpp.)44

Commission did not look to the 1996 Act in finding US WEST's proposal anticompetitive, it should
be noted that there was no need to reach that level of analysis. If a state commission finds that the
proposal is discriminatory as a matter of state law, there is obviously no need to also look to federal
law. But where a state commission, such as the Nebraska PSC, believes that resale restrictions are
not discriminatory under state law, the inquiry should not stop there. Sections 251(b)(1) and
251 (c)(4) ofthe 1996 Act clearly govern the conduct oflocal exchange carriers whether that conduct
is reviewed by this Commission or a state commission. See also Local Competition Order, 11 FCC
Rcd at 15978, ~ 968 (directing state commissions to "ensure that procedural mechanisms exist for
processing complaints regarding incumbent LEC withdrawals of services").



An Administrative Law Judge for the Colorado Public Utilities Commission looked to

both federal and state law in concluding that US WEST's effort to withdraw Centrex constituted

unreasonable and discriminatory conduct:

It is clear from a reading of ... Colorado statutes, rules, and the
Federal Telecommunications Act of 1996 that [local exchange
carriers] are required to offer telecommunications services for
resale to competitors.... The proposal ofU S WEST to withdraw
its offering of Centrex Plus and the grandparenting of the service
for existing customers, in effect imposes an unreasonable and
discriminatory limitation on the resale of Centrex Plus service
which is prohibited and contrary to the Federal
Telecommunications Act of 1996 and the provisions of Section 40
3-102 c.R.S.46

Ultimately" eleven states - Oregon, Iowa, South Dakota, North Dakota, Colorado, Utah,

Minnesota" Wyoming, Arizona, Washington, and New Mexico - all found US WEST's

withdrawal of Centrex anticompetitive and in violation of state law and/or the 1996 Act.47

c. US WEST's Own Executives Stated That The Purpose Of The Withdrawal
Was To Avoid "Arbitrage" - A Euphemism For Competition By Resale.

Senior US WEST executives have clearly stated, in sworn testimony, that the intent ofU

S WEST in withdrawing Centrex, McLeodUSA's lifeline, was to thwart the competition of

competitive resellers like McLeodUSA. Specifically, Mr. Perry W. Hooks, Jr., "Director of

Markets-Regulatory Strategy" for U S WEST, testified in sworn prefiled testimony filed with the

Iowa Utilities Board on May 10, 1996:

46 The Investigation and Suspension of Tariff Sheets Filed by U S WEST
Communications, Inc., With Advice Letter No. 2578 Regarding the Discontinuance of Offering
Centrex Plus to New Customers, Docket Nos. 96S-071 T, 96A-051 T, Recommended Decision (Col.
P.U.C. Sept. 3, 1996).

47 Besides Nebraska, two other states, Idaho and Montana either failed to examine and
apply federal law, or dismissed the challenge on procedural grounds.
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Q. Would You Please Resummarize The Reason That US
WEST Wishes To Grandparent And Withdraw Centrex
Plus From The Market?

A. The grandparenting and withdrawal of Centrex Plus allows
US WEST to address the negative impact ofprice arbitrage
which has been created as a result of the Centrex Plus
product being applied in a manner significantly different
than the purpose for which the product was designed.

Q. Please Describe The Price Arbitrage Which Is Taking
Place.

A. The price arbitrage that is taking place occurs when
Centrex Plus resellers take advantage of the difference in
price between the higher-priced basic business exchange
rate and the lower-priced Centrex Plus station line rate.

And in a document which Mr. Hooks filed with the Iowa Utilities Board that'same day:

Q. Name Some Companies Actively Involved In Reselling
Centrex.

A. Some of the more well-known resellers are ETI,
McCloud[sic), AT&T and MCI.48

The withdrawal and "grandparenting," which drastically limited the number oflines that

could be added and prevented expansion into new central offices, left U S WEST's end user

customers protected while preventing resellers such as McLeodUSA from growing (or, in the

case ofNebraska, establishing service at all). This constitutes discrimination in violation of

sections 251(b)(1) and 251 (c)(4) of the 1996 Act. McLeodUSA's resale ofCentrex service is

fully consistent with the long-standing policies of the Commission in this re~ard, and is a market

entry strategy which promotes the very goal of local exchange competition that the 1996 Act was

designed enacted to foster.

48 See U S WEST witness Hooks Testimony to Iowa Utilities Board, filed May 10,
1996, at Exhibit F.

24



Far from being a "negative impact," price arbitrage has been recognized by the

Commission as a mechanism to aid in the introduction of competition into previously "closed"

markets. In fact, this Commission has long recognized that the very "arbitrage" U S WEST

criticizes is an effective method of competitive market entry:

The record in this proceeding has provided a number of examples
of where the ability to resell and share public switched network
services might lead to an expansion of service options available to
the public. For example. opening up the MTS/WATS market to
resale and sharing opportunities may give rise to entry byfirms
specializing in sophisticated telecommunications management
services which can offer services previously unavailable. 49

The Commission also stated in that decision:

...... [W]e expect resale activities to moderate certain types of
discrimination in pricing of telephone services in instances where
the firm is not providing a product or service in appropriate
relationship to its cost. The desired result would come about when
arbitragers (entities purchasing a product in one market and
reselling it in another market for a guaranteed profit) are free to
search out and capitalize upon attempts by the telephone company
to change different prices for the same product.50

Thus, US WEST's effort to withdraw Centrex because of "arbitrage" opportunities was

obviously at odds with the principles underlying this Commission's successful promotion of

resale competition in creating a competitive long distance market. Clearly, the Commission

continues to actively pursue pro-competitive policies encouraging resale in the local exchange

market. In August 1996, the Commission noted that it has "generally not allowed carriers to

49 In the Matter ofRegulatory Policies Concerning Resale and Shared Use ofCommon
Carrier Public switched Network Services, 83 F.C.C.2d 167,178 (1980) (emphasis added).

50 Id., at 175. See also In the Matter of American Telephone and Telegraph Co.
Revisions to TariffF. C. C. No.2 Wide Area Telecommunications Service (WATS), 4 FCC Rcd 5389,
5391 (1989).
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better substitute. The Nebraska PSC relied on this in its decision:

of lower volume customers."5!

resellers to enter the local exchange market, McLeodUSA should not be allowed to use it as

708 F.2d 1081 (7th Cir.), cert. den 'd 464 U.S. 891 (1983).

708 F.2d at 1133.
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Nebraska Order, at 3 (emphasis added).

She [Karen A. Baird, ofU S WEST] further testified that US
WEST's actions in this case are not anticompetitive since the
complainants have other options available to them for developing
local exchange service including the new service U S WEST is
preparing to take the place of Centrex Plus.54

Local Competition Order, 11 FCC Rcd at 15974, , 958.

52

54

53

5!

D. No Functionally Equivalent Service For Large Resellers Capable Of
Allowing Meaningful Resale Was Offered Then Or Since

Further, U S WEST's argument that because Centrex was not "intended" as a vehicle for

At the hearing before the Nebraska PSC, U S WEST stated that the withdrawal of

Centrex was not anticompetitive, in part, because U S WEST would soon be offering a new and

economically feasible for U S WEST to provide the requested Centrex service to McLeodUSA,

and a violation of sections 251(b)(1) and 251(c)(4) of the 1996 Act for US WEST not to do so.

economically feasible for AT&T to have provided the requested interconnections, and AT&T's

refusal to do so constituted an act ofmonopolization . ..."53 Likewise, it is technically and

long-distance competitors. That argument was soundly rejected in MCI Communications Corp. v.

such, echoes AT&T's failed argument against WATS wholesale purchase and retail resale by

AT&T CO.52 As the Court of Appeals for the Seventh Circuit said: "it was technically and

prevent other carriers from purchasing high-volume, low price offerings to resell to a broad pool



To date, May 1998, U S WEST has offered no substitute for Centrex Plus in Nebraska.

McLeodUSA is therefore still unable to offer local exchange service in Nebraska, though it does

offer local exchange service in all the surrounding states on all sides of Nebraska that are in US

WEST's region.

III. THE WITHDRAWAL AND "GRANDFATHERING" CONSTITUTES
DISCRIMINATION AMONG CUSTOMER GROUPS.

Not only is U S WEST's PSC-sanctioned action anticompetitive, it is also discriminatory.

First, the withdrawal approved by the Nebraska PSC creates categories of "haves" and "have-

nots" with respect to Centrex Plus service. Those in the first category are entitled to continue to

receive Centrex Plus service; those in the latter may not purchase the service. Perhaps this

discrimination would be acceptable ifthere were a functionally equivalent product meeting

customers' needs that were simultaneously made available (as has been the case in other

situations of Centrex "grandfathering"). The effect of "grandfathering" without such a

replacement product, however, clearly places those in the "have-not" category in a much less

advantageous position than those currently purchasing Centrex Plus service, without any logical

basis. This is unreasonably discriminatory, and the Nebraska PSC should not have allowed it.

There is also a second level of discrimination inherent in U S WEST's proposal.

Customers who are large enough to purchase Centrex Plus service on their own are allowed all

the advantages ofthat service. On the other hand, those customers who must "aggregate" usage

to reach a sufficiently large size - such as the customers typically served by McLeodUSA - will

be denied those benefits. It is unreasonable discrimination against the smaller end-users to
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prohibit them from aggregating traffic, through a reseller such as McLeodUSA, so as to have

available the same service options that are available to larger customers.

REQUEST FOR EXPEDITIOUS TREATMENT

McLeodUSA requests expeditious review of this petition in accordance with the

Commission's stated intent to act expeditiously on requests concerning controversies involving

competition issues.

CONCLUSION

WHEREFORE, in view of the foregoing, McLeodUSA respectfully requests that the

Commission expeditiously issue a declaration ruling and accompanying injunction, ordering that

the parts of the Order ofthe Public Service Commission of Nebraska dated November 25, 1996,

Docket No. FC-1252, FC-1253 and FC-1254 which allow the withdrawal by US WEST of

Centrex Plus service, violate and are preempted by 47 U.S.c. § 251(c)(4)(B) and are therefore

null and void.

Respectfully requested,

McLEODUSA TELECOMMUNICATIONS
SERVICE~ IN

l
.._---- -""

, /'
..::....- ~.;I , e'!'

.oC . , 1 ;/' .: )c;;£/.?c.-
By:
David R. Conn
Vice President, Law & Regulatory Affairs
-and-
William A. Haas
Richard S. Lipman
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Dated: May 29, 1998

Associate General Counsel

6400 C Street SW
PO Box 3177
Cedar Rapids, IA 52406-3177
-and-

SWIDLER & BERLIN, CHARTERED
Andrew D. Lipman
Richard M. Rindler

3000 K Street, N.W., Suite 300
Washington, D.C. 20007-5116

COUNSEL FOR MCLEODUSA
TELECOMMUNICATIONS SERVICES, INC.
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SECRETARY'S P---:ORD, .NEBRASKA PUBLIC SERVli'---.COMMISSION
J . r

BEFORE THE NEBRASKA PUBLIC SERVICE COMMISSION

In the Matter of McLeod Telemanage
ment. :Inc.; Mcr Telecoamunications,
Corp. and AT&T Coumunications of
the Midwest, Inc.

Complainants
vs.

us West C~cations, Inc.
Respondent.

APPEA.RANCES:

For McLeod and MCI~

Steven G. Seglin
134 South ~3th Street, Suite 400
Lincoln, NE 68508 '-.
For McLeod:
David R. COnn
Towne Center, Suite 500
22:1. Third Avenue', S.E.
Cedar Rapids, IA 52401

) Docket PC~1.2S2

) DoCket FC-1.253
) Docket FC-1.254
)
)
) Sustained in Part
) Denied in Part
)
) Entered November 25. ~996

For AT&T:
Wallace R. ticbardson
1.000 NBC Center
Lincoln. NE 68508

Por US West:
Richa=d L. Jobnson
200 So.• 5th, Room 395
Minneapolis, MN 55402

For Mel:
Karen L. Clauson
707 17th Street, Suite
Denver, CO 80202

BY THE COMMISSION:

3600

o PIN ION SAN D FIN DIN G S

On February 12, 1996, McLeod Telemanagement, Inc. (McLeod)
and Mel Telecommunications COrporation (Mel) filed c~la1nts

(FC-1.252 and PC-1253 respectively) and on March 21, 1996, AT&T
Coumunications of the Midwest, Inc. (llT&T) filed a complaint
(PC-~254) objecting to the Pebruary 5, 1996, filing by US West
eonmunications (US West) discontinuing its offering of Centrex
Plus service in the state of Nebraska and grandfathering exist
ing Centrex Plus customers.

On February 13, 1996, the Commission rejected a motion to
hold i.n abeyance the effective date of US West's Centrex Plus
rate ~ist unti~ resolution of the forma1 comp~aints filed by
Mel and McLeod. US West' s rate ~iBt became effective February
~6, 1.996, pursuant to Neb. Rev. Stat Section 86-803(1) (1994).

on April 25, 1996, notice of hearing was sent to all
parties. A hearing was held on May 30, 1996, at which tittle
evidence ~d testimony were adduced. llppearances are as shown .

....._......_......_-~
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Thomas M. Parvin, testifying on beha1f of McLeod, said
that US West's filing wou1d make it impossible for McLeod to
rese~l Centrex Plus in Nebraska in the future. He testified
that McLeod is not currently certified to provide local service
in Nebraska and that McLeod was a-.raiting action by the COlmnis
sion in its investigation of local exchange service before
making a fil~g to provide local service. Mr. Parvin test1fied

. that McLeod cannot proVide facilities-based local service in
Nebraska at thi..s time and that there 1II'a.S no current serrlce
available from. US West that was functionally equivalent to
Centrex Plus. Mr _ P·axv1n testified that he believed US West
was discontinuing Centrex Plus se¢ce in order to prevent re
sellers from using Centrex Plus as' a means to enter local
markets. He testified that he believed resale is essential to
the develeJp'PleDt of local service competition in NebraskB. and
tbat US West'S action would limit job creation and economic
development iII NebraSka.

Anthony J. DiTirro, MeI, testified that US West's discon
tinuance of Centrex Plus W'ouJ.d have a detrimental impact on
Mel's entry into the local'market and upon local competition
in general. He testified that MeI is not currently certified
to provide local se:rvi.ce in Nebraska but that Hel is contem
plating applying for such authority. Mr. OiTi.rro testified
that he believed US West I s actions were contrary to the provi
sions and policies of the Federal Telecommunications Act of
1996. He testified that he believed competitors' use of Cen
trex Plus service was technically and.economically feasible
and that there is no reasonable alternative to Centrex Plus
service current1y available from US West. Mr. DiTirro further
testified that US West's actions were discrim1oatory and there
fore in violation Of the Federal Teleconmunications Act .

. John W. Blake, who app·eared on behalf of AT&T, testified
that AT&T had :riled an application to prorlde local exchange
service in Nebraska, but was unable to say how or when AT&T
would actua1ly provide local service in this state. Mr. Blake
pointed out that in its application AT&T indi.cated that it in
tended to provide local exchange ·service through a combination
of resale of other companies' services and the use Of its own
facilities. ne testified that he believed that resale is ex
treme1y inq;Jortant to the development of competition. Mr. Blake
also testified that he be1ieved that US West's discontinuance
of its Centrex Plus service is anti-competitive and in viola
tion of the Federal Telecommunications Act of 1996.



State Law:
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Karen A. Baird, testifying on behalf of US West f described
Centrex Plus service as a central office-based switching ser
vice offered as an alternative to PBXs for large and medium
sized business and government end-user customers. She testi.
fied t1"'..at us WEST discontinued Centrex Plus service for several
reasons. First, because Centrex Plus has been priced and
structured to compete with PBX·s, resellers are able to create
an arbitrage situation with us West's business exchange ser
vice by purchasing Centrex Plus service and then reselling in
dividual Centrex Plus lines to business customers at a rate be
low US West's flat rate for a business exChange line (1FB).
Second, resellera have been using Centrex Plus to combine long
distance traffiC from unaffiliated end-users and offer±ng them
a 1+ alternative to US West's int~TA long distance service
which gives the resellers' customers the unfair advantage of
1+ dialing without having to contribute to the support of resi
dential service to the extent that other bUsiness customers do.
Lastly i Centr~ Plus has failed to meet the needs of medium
and large busi!less and government customers as shown by the
fact that in Nebraska, Centrex Plus has only a 9" share of the
market as compared to the 9~% market share of PBX systems. Ms.
Baird testified that since the mid 1970' Sl US WEST bas with
drawn and grandfathered a number of services in Nebraska with
out objection. She further testified that US West's actions
in this case are not anti-competitive since the compla~ts

have other options available to them. for developing local
exchange service including the new service US West is preparing
to take the place of Centrex Plus. Ms. Baird also testified
that there is nothing in Nebraska law or in the Telecommunica
tions Act of 1996 which requires US West to continue of!ering
Centrex Plus servi.ce to new customers.

SECRETARY'S Pror:ORD, NEBRASKA PUBLIC SERVIC:~ COMMISSION

Although complainants have alleged that US West's act:Lons
in this case are contrary to Nebraska law. the only statute
that they have been able to present to this Conmission is~
Rev. Stat. Section 86-801. (~994) which is a statement of legis
lative policy. Because Section 86-801. is a statement of gene
ral policy, it neither prohibits nor permits any partiCUlar
action by a telecommunications company. A statement of gene
ral policy may be used to help interpret other parts of a leg
islative act, but it cannot control or enlarge the power of
any governmental body'. Ther.efore, Section 86-801 is insuffi
cient by. itself to sustain a finding of any violation of state
l.aw.
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The complainaiJ.ts have charged that the grandfathering of
Centrex Plus service for existing customers is illegal because
it is discriminatory. 1I0ltever, in the area of utility service
it is not evexy discrimination by a telephone company or other
utility that is Objectionable but only such discriminations
that are unjust or arbitrary. It has long been recognized that
there may be differences between different categories of custo
mers such as between residential and commercial users of util
ity service. Rutherford v. City of Qqaha, ~83 Neb. 398, 160
N. W_2d 223 (1968). Moreover, the Nebraska Supreme Court has
held that resellers are ~ a different category from consumers
and that different treatment Of a reseller by a public utility
does not result in unjust discrimination. COrnhusker Electric
Co. v. City of FairbuhY, 134 Neb. ~48, 278 N.W.2d 379 (1938) .

..
Grandfathering is a C01IlllOD and well-accepted: practice in

the telephone industry. The Wisconsin Public Service defines
it as a procedure whereby a service becomes unavailable to new
customers but continues to-be available for existing ~~tomers.

Re: Wisconsin Bell. Inc., ~20 P.TI.R.4th 617, 619 (19S0). A
number of examples of services that have been grandfathered in
NebraSka without objection were cited in the testimony in this
case.

The reason for grandfathering is .one of fairness _ When a
service is discontinued, existing customers oft.en do not want
the service taken away from. them. In order to treat existing,
customers fairly, they are given a period of time during ~hich

they can continue to use the service before. they are actually
forced to change to a different service. Baving been in the
position of relying on the service tbat is now being discon
tinued, they are considered to be in a different category from
those customers who have never signed up or had the service
insta1led for them. Por this reason. grandfathering has been
considered an .equitable way of handl.ing eXisting customers and
has not been viewed as unjust discrimination. This reasoning
would appear to be particularly true with regard to Centrex
Plus service where the existing custocners are large businesses
and governmental bodies which use the service to cover UlUltiple
locations. It could be extremely disruptive to them if US West
were to withdraw Centrex Plus service from them. inmediately.
Accordingly. this Commission does not believe that US Westls
actions in this case are contrary to Nebraska law.



SECRETARY'S RP:-'"ORD, NEBRASKA PUBLIC SERVIC~COMMISSION
,. -. _f

FC-1252
FC-1.253
FC-1.254

PAGE P:IVE

Piling Requirements;

The complainants have challenged US West's filing proce
dure in this case and have asserted that US West's withdrawal
of Centrex Plus service is subject to commission Rule 002.21
which requires Commission approval of a tariff filed by an ex
change car%i.er. However, the distinctions between a tariff
and a rate list came into existence with the adopti.on of Neb.
Rev. Stat. Section 86-801 to 86-811 in 1986~ and OS West has
been proriding Centrex Plus service according to the terms and
conditions of a rate list filed UDder Neb. Rev. Stat. Section
86-803 (1.). It is the opinion of this CoIIIDission that Gommi6-_
sion Rule 002.21 does not apply in _thi.s case and that US West's
filing was appropriate under Nem:aska law_

Telecam.unicatioas Aet of 1996:

In adopting the Telecommunications Act of 1.996~ congress
delegated general enforcement powers to the Pederal Communica
tions Commission (FCC). On August 8, 1996, the FCC issued its
First Report and Order, FCC 96-325 (Report), concerning the
implementation of that Act. In its Report, the FCC declined
to adopt a rule on the subject of the ability of an incumbent
local exchange carrier (LEC) to withdraw services where re
sellers are purchasing such services for resale in competition
with the incumbent: LEe including that "this is a matter best
left to state commissions. R A1though the PCC did not find that
a withdrawal of service is an unreasonable restriction on re
sale, it:. did state the fOllowing at paragraph 968 of its re
port:

We find it important, however, to ensure that grand
fathered customers - - subscribers to the service being
withdrawn who are all.owed by an incumbent LBC to con
tinue purcbasing services -- not be denied the benefits
of competition. We conclude that, when an incumbent
LEe grandfathers its awn customers of a withdrawn ser
vice, such grandfathering should also extend to reseller
end users. Por the duration of any grandfathering period.
all grandfathered customers should have the right to pur
cbase such grandfathered services either direct1y from
the incumbent LEe or ~directly through a reseller.
The incumbent LEe shall offer wholesale rates for such
grandfathered services to resellers for the purpose of
serving grandfathered customers. {Footnote omitted.}

'""_.... _ .......__ A
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NEBRASKA PUBLIC SERVICE COMMISSION

IT IS T1mREFORB ORDERED by the Nebraska Public Service
Commission that the complaints of McLeod Telemanagement, Inc.,
MCI Telecommunications COrporation, and AT&T Conmunications of
the Midwest, Inc. regarding any violation of Nebraska law be,
and they are h~reby denied.

o R D E R

ThiS CoIlmi.ssion agrees with the statement of the FCC
quoted aboVe. A1.though it may not be unreasonable for an in
cumbent LEC to ~thdraw a local eXChange service as a pUblic
offering and to grandfather existing cus~omers, nevertheless
we believe that under the Telecommunications Act of 1996,
certificated resellers of local service shou1d be allowed to
purchase the grandfathered service from the incumbent LEe at
Wholesale rates and to offer that service for resale to the
grandfathe:r:ed customers of the incumbent LEe. Therefore, this
Commission will. direct US West to make Centrex Plus service
availab~e to certificated rese11ers of 10cal service ~ this
state for· the duration of the grandfathering period so that
such resellers may offer the servi~e on a resale basis to US
triest 's grandfathered Centrex Plus ··t:us~omers.

IT IS FUR1".BBR ORDERED that the complaints of McLeod Tele
management I Inc. I MCl TeleconJllltmj cations COl:poration~ and AT&T
Communications of the Midwest, Inc. regarding a violation of
the Telecommunications Act of 1.996 be, and they are hereby sus
tained, to the extent that for the duration of the grandfather
ing period US West wi~l be required to allow certificated re
se~lers of local service to purcbase Centrex Plus at wholesale
rates and to offer Centrex Plus for resale to the grandfathered
customers of US West.

MADE AND ENTERED at Lincoln, Nebraska this 25th day of
November, ~996.

COMMISSIONERS CONCURRING:

Ils/IRod Johnson
Iisi/Frank E. Landis
lis/IJames F. Munnelly
/lsllDaniel G. Urwiller
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DX~SEH'1' OF' COMKISj;ZONER LOWELL C. JOgSOl!

I respectfully disagree with the Opinions and Findings
expressed by the majority of the commission in this matter, and
the Order approved by a majority vote, on November 25, ~996.

;.
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State Law.

I reject the finding that this is a routine case of
"grandfathering. I' us West has ~estified that it will permit
existing customers of Centrex Plus to expand their use of such
service, even though other interested customers are being denied
the same service. I find such ~ practice to be contrary to the
traditional and cuatomary form of grandfathering, and thus
unjust, arbitrary and discriminatory treatment of potential
customers. I further find 6UC~ practice constitutes a violation
of Neb. Rev. ~. § 75-1~6(~) ebl (~995 Supp.l, ~h1ch states that
no common carrier shall maka or give any Ulldue or unreasonable
preference or advantage to any particular person.

Filing Requirements.

I find that us West's filing procedure is contrary to
Commission Rule 002.21 because ,such filing encompasses terms and
conditions of the Centrex ,Plus service (not just rates).
AMendments and changes which affect terms and conditione of a
service must be provided-fo~_in a tariff, subject to Commission
approval under Rule 002.21. RUle--Q.O.:? 21_did not become
inoperable when the Legislature permitted rates1U)lbe modified by
tiling a rate list pursuant to Section 86-803(1).

Telecommunications Ac~ of ~996.

The majority's adoption of the procedure required by
the FCC at paragraph 968 of its First Report and Order, allowing
resale only to the -grandfathered customers of US West,· orders
US West to do nothing more than comply with an existing legal
obligation. The majority relies upon this provision to avoid
exanti.ning the sUbstantive requirements of the Telecrnnmunications
Act of 1996 (IIAct il ) itself_

The Act creates a pro-competitive framework designed to
bring compet.ition to local exchange markets. The Act
specifically (i) prohibits ~~reasonable or discriminatory
restrictions on resale [47 U.S.C. § 2S1(b) (1)], (ii) requires
wholesale rates for all services offered at retail [47 U.S.C. §
251(c) (4) (A)], and (iii) forbids the erections of barriers to
entry into exchange markets [47 U.S.C. §.253] _ The evidence
before the Commission showed that US West's filing will have the
effect of imposing a barrier to the entry of competitors· into

0---....--.
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local ~cbaDge markets, in clear violation of 47 U.S.C. §§
251 (b) (1) and 253. Furthennore, the withdrawal of Centrex Plus
service as proposed by US West will effectively circumvent the
"resale n requirement of the Act, because US West has not offered
either a more feature ricb competitive product or a functionally
equivalent replacement. US West' s Wi.thdrawal of Centrex. Plus,
under such circumstances, thus violates 47 U.S.C. § 251 (c) (4) Ca)
as well. Finally, allowing some customers to expand Centrex Plus
service. while denying the same Centrex Plus service co other
interested customers, is testimony to the fact that Centrex Plus
.is not truly withdrawn. and serves to emphasize that US West's
proposal to IIwithdraw" or "grandfather" centrex Plus is
unreasonable and discriminatory, a clear ~iolation of 47 U.S.C.
§ 251 (b) (1) •

FC-1252
FC-1253
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...'

The ma.jority made no findings regarding whether US
West·s proposed lIgrandfathering ll of Centrex Plus would constitute
a violation of the Federal-Act's provisions which prohibit
discrimination, require wholesale rates for all services offered
at retail, and forbid the erection of barriers to entry. While
the Act does not require that US West's product line be forever
frozen in time, it does require that this Commission examine the
withdrawal of a service such as Centrex Plus, and consider
whether that withdrawal is anti-competitive, discriminatory,
imposes barrier to encry, or is ocherwise contrary to law or the
public interest. No such detertnination was made" in the opinions
and findings 'entered by the majority of this Commission, contrary
to the requirements of the Act.

I find that the Complainants in this matter presented
evidence. chat the us West proposal to withdraw Centrex Plus
service is unreasonable, arbitrary, anti-competitive and
discriminatory. The formal Complaints of Mer Telecommunications
Corporation, AT&T Communications of the Midwest. Inc., and McLeod
Telemanagement, Inc. should be sustained.



Nebraska Public service Commission

To Interested Parties: ..
p.o. Box94927

NebraskaConsumer HotUne1~526-OO17

December 4, ~996

"OOl11eAtrlum,1200 NStreet

,....02)471-3101

."

I, Robert R. Logsdon, Bxecutive Director of the Nebraska Public Ser
vice Comm1ssion, hereby certify that the enclosed is a true and cor
rect copy of the original order made and entered in FOI:ll1al com
plaint No's. ~252, ~253 and 1254 on the 25th day of November,
1996, as the same is filed and recorded in the official records of
said Commission.

IN TESTIMONY WHEREOF, I have hereunto set mY hand and affixed the
Seal of the Nebraska Public Service Commission, Linco~, Nebraska,
this 5th day of December, 1996.

please aCknowledge receipt of this document in writing.

~~.-b--
Robert R. Logs::r
Executive Director

R:RL:rp

Enclosure

cc = Maria Arias-Chcipleau, AT&;T Law Dept., 1875 Lawrence St.,
Room. 1575, Denver, CO 80202

A. L. Bergman, US West CQmanmications, 1314 Douglas on
the Mall, 14th Floor, omaha, NE 68102

Karen L _ Clauson, MCI Teleconmunications Corp., Suite
3600, 707 - 11th Street, Denver, CO 80202

David R. CO~, McLeod Telemanagement, Inc., Towne.Center,
Suite 500, 221 'rhird Avenue, SE, cedar Rapids, ]:A 52401

Richard L. Johnson, US West Cottutnmications, Inc., 200
South Fifth Street, Room 395, Minneapolis, MN 55402

Wallace A. Richardson, Knudsen. Berkheimer, Richardson &:
Endacott. 100 NBC Center, Lincoln, HE 68508-1474

Larry L. Ruth, Ruth & Mueller, 1233 Lincoln Mall, Suite
202, Lincoln, NB· 68508

Steven G. Seglin, crosby, Guenzel, Davis, Kessner &;

Kuester, 134 S. 13th Street, Suite 400, L:i.ncoln, COIIMISSIONEfiS;
NE 68508 lOWELL c. JOHNSON

ROO JOHNSON
FRANK E. LANDI5

JAMES F. MUNNB..LV
DANIEL G. UAWllLEA

EXECUTlVE DIRECTOR:
ROBERT R.. LOGSDON
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CERTIFICATE OF SERVICE

I, Jolanda Tedford, hereby certify that a copy of the foregoing PETITION FOR
PREEMPTION DECLARATORY RULING AND INJUNCTIVE RELIEF was sent to each of
the following parties by overnight delivery and hand delivery as indicated by the * on this 2nd, day of
June, 1998.

Chairman William Kennard*
Federal Communications Commission
1919 M Street N.W.
Washington DC 20554

Commissioner Susan Ness*
Federal Communications Commission
1919 M Street N.W.
Washington DC 20554

Commissioner Harold Furchtgott-Roth*
Federal Communications Commission
1919 M Street N.W.
Washington DC 20554

Commissioner Michael Powell*
Federal Communications Commission
1919 M Street N.W.
Washington DC 20554

Commissioner Gloria Tristani*
Federal Communications Commission
1919 M Street N.W.
Washington DC 20554

Don Stenberg
Nebraska Attorney General
2115 State Capital
Lincoln NE 68505

Robert R. Logsdon, Executive Director
Nebraska Public Service Commission
300 The Atrium
1200 N Street
Lincoln NE 68509

A. L. Bergman
US West Communications
1314 Douglas on the Mall
14th Floor
Omaha NE 68102

Honorable Lowell C. Johnson
Chairman
Nebraska Public Service Commission
300 The Atrium
1200 N Street
Lincoln NE 68509


